BUSINESS GUIDE: THAILAND




Page

SETTING UP COMPANY IN THAILAND
· What are forms of business organization allowed in Thailand?  

           2

· Can foreigners operate 100 percent foreign owned company in Thailand?                3

·    Does Government discriminate against foreign-owned companies?

           4

·    What business formation is most common among foreign investors?
                        4

·    What are the procedures for formation of a limited company?                                    4 

·    What are required registrations and licenses? 


                        5     

TAXATION 

· What is the concept of Thai taxation system?



           7

· What are major taxes in Thailand?                                                                           8

· Is head office expense deductible in calculating net profit/loss?                             10

· What countries have Bilateral Tax Agreement with Thailand?                                11

ACCOUNTING AND AUDIT REQUIREMENTS

· When should the account be prepared?




         10

· How can books of accounts be arranged to comply with the standard?                 11

· What is accounting principles?                                                                                11

· What is the requirement and standard of auditing?

                                   12

WORK PERMIT AND VISA REQUIREMENTS

· What class of visa should foreigners who intend to work in Thailand obtain?       12

· What benefits will non-immigrant visa holders receive?                                        12

· What are criteria used for considering approval of work permit?

         12

· Where is the application for work permit and visa to be submitted?                      13

· How can foreigners extend visa & work permit?                                                    13

· What is report requirement for foreigners staying in Thailand?                             13

GOVERNMENT BUSINESS INCENTIVES





        
· What projects are eligible for BOI promotion? 



         13

· What are the examples of government business incentives?                                 14

FOREIGN EXCHANGE CONTROL

· What are the restrictions on importation and repatriation of funds?                        14

· What are the restrictions on foreign exchange in business transaction?                14
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SETTING UP COMPANY IN THAILAND

What are forms of business organization allowed in Thailand?

Foreign companies can establish the corporate either under the Thai commercial laws or the Foreign Business Act (FBA), which has been in force since March 3, 2000. Forms of corporate structures allowed in Thailand are as follows:

Partnership 
Three types of partnerships are registered partnerships, unregistered partnerships, and limited partnerships. While the liabilities attached to each are different, the rules governing them are the same which generally follow Western law. 

Limited companies

Two types of limited companies are private and public limited companies. Private limited companies in Thailand are basically similar to Western corporations; that is they are registered with a Memorandum of Association and the Articles of Association and shareholders’ liabilities are limited to the remaining unpaid amount, if any, of the par values of their shares. The companies must have at least 7 promoters and a minimum of 7 shareholders are required at all time.


The procedure for incorporating public limited companies is similar to that for a private limited company. The companies require a minimum of 15 promoters for the formation and registration of the Memorandum of Association. There must be 100 or more shareholders whose liability is limited to no more than the unpaid amount (if any) of the par value of the shares. It is unlawful to restrict share transfers for purposes other than to protect the rights and benefits of the company allowed by law, or to maintain a Thai/foreigner shareholder ratio. 

Joint Ventures
It is described as a group of natural and/or juristic persons entering into an agreement to conduct a business together. Despite being unrecognized as a legal entity under the Civil and Commercial Code, it is recognized by Revenue Code and, therefore, subject to corporate taxation.
Branches of foreign companies

A company incorporated under Foreign Laws may establish a branch office to do business in Thailand. Subject to the provision of Foreign Business Act, a branch may be allowed to operate for a certain period with a requirement of working capital being brought into Thailand within certain intervals over a period of time. The extension of the original duration of the license to operate may be granted.






    
A Representative office of foreign corporations 

The activities of a representative office is limited to ‘non-trading’ activities such as sourcing of goods or services in Thailand, inspecting and controlling quality of goods which its head office purchases, disseminating information about new products and services of its head office, and reporting to its head office on local business development and activities. Working capital contributions in respect to branches apply. 

In the present, a representative office is defined in accordance with the Regulation of the Office of the Prime Minister in Establishment of Work Permit and Visa Center (No.3) B.E. 2544 (A.D.2001). It is classified within the List 3 (21) Service Business under Foreign Business Act.

Regional Operating Headquarter (ROH) 


An ROH means a juristic person or partnership organized under Thai law that provides services to its domestic or overseas affiliated companies/or branches. Such services are concerning administrative, technical, management and other supporting roles, including research and development and training. A package on ROH, introduced on August 16, 2002, provides tax breaks and incentives to attract foreign companies to establish regional headquarters in Thailand. 

Can foreigners operate 100 percent foreign owned company in Thailand?

The foreign controlled businesses are currently governed by Foreign Business Act (FBA). The law became into force on March 3, 2000 to replace Alien Business Law which had been effective since November 26, 1972. FBA also specifies which business activities are prohibited to foreign investors and restrict foreign participation in certain business areas. If the activities that foreigners intend to operate are not under restricted businesses, it is possible to establish wholly foreign-owned company for such activities.

There are other possibilities available for foreigners to operate 100 percent foreign owned company in Thailand: 

· a branch of foreign companies
· a promoted company in accordance with either the Investment Promotion Act, the Industrial Estate Authority of Thailand Act, or other laws 

· a company owned by U.S. citizens by virtue of the Treaty of Amity and Economic Relation.

However, a company is required to meet requirements differently on each choice mentioned above.

Does Government discriminate against foreign-owned companies?

There are few restrictions placed on foreign companies such as the rights to own land, the minimum capital required to start off a foreign business, and the prohibition on participation in selected activities. However, these restrictions can be relaxed for projects qualified as promoted activities. Other than that stated in Foreign Business Act, Thai law does not differentiate between Thai and foreign firms.  

What business formation is most common among foreign investors?

The most common business formation among foreign investors is Limited Company since the Articles of Association can be drafted up to protect foreign minority shareholders in operating a business and the formation process is not time-consuming. Additionally, in respect of taxation, a limited company is considered a separate legal entity and its shareholders are not subject to income tax merely as shareholding is not regarded as doing business in Thailand. 

What are the procedures for formation of a limited company?

A limited company can be formed by seven promoters, one of who can reserve the company’s name. The company is required to file a Memorandum of Association with the Department of Business Development and subsequently subscribe the shares. Once the shares have been fully subscribed, a statutory meeting is then called to approve the Articles of Association, to elect the Board of Directors and to appoint an auditor. The minimum of 25 percent of the par value of each subscribed share must also be paid.

 Within three months after the date of the Statutory Meeting, the directors must apply for the company registration. The Limited Company is then ultimately established after filing a series of corporate documents with the Department. An ordinary meeting of shareholders must be held within six months after the registration of the company and subsequently at least once in every 12 months. The incorporation process should normally takes around four to five weeks. 

The Memorandum registration fee is 50 Baht per Baht 100,000 of registered capital, but not less than Baht 500 and not exceeding Baht 25,000. As for Company Registration fees, 500 baht per 100,000 baht is applied, but not less than Baht 5,000 and not exceeding Baht 250,000.

What are required registrations and licenses?

Government Labor Registration


A company with a minimum of 10 regular employees is required to establish written rules and regulations governing work performance in Thai language. A copy of the rules must also be submitted to the Director General of the Labour Department, and displayed on the work premises within 15 days of the date on which the number of employees has reached 10 or more. 

An employer with 10 or more regular employees is also required to maintain an employee register in Thai language with documents pertaining to the payment of wages, overtime, holiday work, etc.

Foreign Business Licenses

Businesses subject to the Foreign Business Act are classified into three categories: List 1, List 2 and List 3.
· List 1 consists of consists of businesses strictly prohibited to foreigners with special reasons. 

· List 2 consists of businesses concerning national safety and security, business affecting art and culture, tradition, and folk handicraft or the business affecting natural resources or environment.

· List 3 consists of businesses in which Thai nationals are not ready to compete. 



A license for businesses under List 2 and List 3 may be obtained from the Ministry of Commerce with the approval of the Cabinet and the Director General with the consent of the Foreign Business Board respectively. Conditions attached to foreign business licenses are minimum capital of 3,000,000 Baht (Non-restricted foreign businesses require a minimum capital of 2,000,000 Baht), minimum debt/equity ratio, number of foreign directors resident in Thailand, amount of period of investment, technology and assets, etc. 



For List 2 businesses, Thai persons must own a minimum of 40 percent of the shares and at least 2/5 of the directors must be Thai. 

Social Security Fund 


The Social Security Scheme is operated according to the Social Security Act B.E. 2533 (A.D.1990) and its Amendment B.E. 2537(A.D.1994) and B.E. 2542 (A.D.1999).


The employers with one or more employee have to submit the registration forms within 30 days by themselves or authorized person at the Social Security Office (SSO). The employers also have to inform the Office by filling forms when the number of employees increases and decreases.


The contribution made to the Fund is from employers, employees, and government. Employers must deduct 4% of an employee’s monthly wage, and contribute the same amount of employee. With monthly wage at minimum and maximum of Baht 1,650 and Baht 15,000 respectively, the monthly contribution is ranged from Baht 66 to Baht 600. 



  *Note: the rate will change to 5% from January 1, 2004 onwards.  

The benefits for registered employees cover Sickness of Injuries Benefit, Maternity Benefit, Invalidity Benefit, Death Benefit, Child Allowance and Old-Age Benefit. A Company should study the details of each benefit and understand the qualified conditions to receive each benefit.

Workmen’s Compensation Fund


Workmen’s Compensation Fund (WCF) is set up according to the Workmen’s Compensation Act. The Fund is to replace employer’s liability and to protect employees against injury, disease, disability, or death resulting from employment.


WCF must be registered at the same time of registration of Social Security Fund, i.e. within 30 days from the date of the establishments have 1 or more employees. 


Employers make the contribution annually and the amount of contribution will be assessed by WCF, which is calculated from total wages of employees multiplied by contribution rate of that type of business. The contribution rate from 0.2% to 1.0% of wages is based on risk rating of establishment type classified by industrial classification. The rate may change in the fifth year of contribution depending upon the accident record of their business.

Tax Registration

Businesses that are required to pay income tax must obtain a tax I.D. card and number for the company from the Revenue Department within 60 days of incorporation or start of operations. Business operators earning more than 1,200,000 Baht per annum must register for Valued Added Tax with in 30 days of the date they reach 1,200,000 Baht in sales. 

Factory License

Governed by the Ministry of Industry, the Factory Act of 1969 (latest amended in 1992) stipulated regulations for factory construction and operation, factory expansion and safety requirements. A license may be required from Ministry of Industry for some factories prior to operation while some other factories do not require licensing or only require advance notification to officials before the start of operations. In general, the degree of government control depends on the degree of environmental protection. 


Licenses granted are valid until the end of the fifth calendar year from the year in which the business started operations, unless the factory is transferred, leased or subject to hire purchase, or if operations stop. In these cases, the license is regarded as having expired when a license is issued to the factory’s new operators or when the operations are ceased. Prior to the date of expiration, a Company must submit an application for renewal of licenses together with a fee of 100,000 Baht. If an application is submitted after the expiry date but within 60 days, it will be processed normal, however, with an additional fee of 20,000 Baht. 

TAXATION 
What is the concept of Thai taxation system?

Thai taxation is outlined following common principle of Residence Rule and Source Rule. Accordingly, corporate entities and partnerships registered under Thai law and under Foreign Business Act are subject to taxation. Juristic Person Unit (i.e. corporate entities, partnerships, Joint Venture) are responsible to pay tax on net profit, gross income or remittance depending on types of assessable income. 

Persons (i.e. resident or non-resident) are responsible to pay tax on net income derived from carrying on businesses in Thailand, being employed in Thailand, and possessing assets in Thailand (i.e. dividend, interest, rental, etc).

What are major taxes in Thailand?

Corporate Income Tax (CIT), Personal Income Tax (PIT), Value Added Tax (VAT) and Specific Business Tax (SBT)

Corporate Income Tax

Tax Payer
All companies and partnerships which are registered under Thai law, or which are registered under foreign laws and carrying on business in Thailand are subject to corporate income tax. Note that the definition of ‘carrying on business in Thailand’ is very broad.

Principle
The corporate income tax is imposed on the net profits of the business during its fiscal year. In determining taxable net profits, companies should take into account the rules imposed on value of assets, deductible expenses, and depreciation as well as the type of businesses eligible to the tax exception.

Generally the corporate income tax rate is 30%. There are various rates from 10% to 30% for some businesses i.e. those registered in stock exchange market, those with paid-up capital of no more than 5 million Baht at the end of the fiscal year, etc.  

Filing 
The Revenue Code demands corporate tax to be filed two times in any accounting year round period. All businesses are required to file a mid-year corporate income tax return within 2 months from the date of six-month period and an annual corporate income tax return within 150 days after the close of their accounting period. The tax should be paid at that time. The penalty charge is applied to late filing.

Withholding Tax  To prevent the avoidance of tax filing and to relieve taxpayer’s burden from paying a lump sum amount at once, withholding tax was introduced. The payer of assessable income has to issue a withholding tax certificate to the recipient of the payment, who is then able to utilize tax withheld as a tax credit of his corporate/ personal tax liability. In the event tax withheld exceeds annual tax liability, the taxpayer is entitled to a refund of tax over-withheld.


Withholding tax return/remittance is required to be submitted to the Revenue Department within the seventh day of the month following the related transaction.

Personal Income Tax

Tax Payer
Every individual who derives income from employment of business carried on in Thailand is subject to personal income tax, regardless where such income is paid (i.e. inside or outside of Thailand) and his length of stay in Thailand. 

A person who derives income from foreign sources is subject to tax under the condition of being present in Thailand for more than 180 days and such income is brought into Thailand in the same tax year (calendar year) income is earned. Exemptions are granted to certain persons such as UN officers and diplomats, under the terms of international and bilateral agreements.

Principle
Personal income tax is imposed on net income, that is - the amount after deductible expense and allowance. The personal income tax rates are ranged from 0% to 37% depending on an amount of net annual income. 

Filing 
All individuals is required to file an annual personal income tax return by March 31st of the following year. Any additional tax (i.e. if under-withheld by employer) must be paid at this time. In the even tax has been over-withheld a refund may be claimed.

Withholding Tax
Similar to Corporate income tax, any company, partnership or other juristic entity which pays assessable income to any recipient having duty to pay personal income tax must withhold the tax and remit this to the Revenue Department within the seventh day of the following month.

Value Added Tax 

Tax payer
Taxable persons include business operators, importers and other taxable persons. Most business operations are required for VAT, the exception being:

· The operations subject to Specific Business Tax (SBT also introduced in 1992) except those related to VAT

· The Operations exempt from SBT

· Exempt business (e.g. sale or import of agricultural products, educational service)

· Small operations whose annual revenue is below Baht 1,200,000

Principle
Value Added Tax (VAT) was introduced in 1992 to replace the complex business tax system which had been in place for almost thirty years. VAT is imposed on value added at every stage of the production process: Producers, providers of services, wholesalers, retailers, exporters and importers. The VAT must be paid on monthly basis, calculated as: 

Output tax – Input tax = Tax paid

There are two rates of VAT currently applicable: 0% and 7%, which has been reduced from 10%. It is very important to understand when taxpayer is liable to VAT (i.e. when selling goods, providing services or importing is realized).

Filing
The Revenue Code requires VAT to be filed within fifteenth day of following month. Tax payers may pay additional tax or carry forward the over-paid to next month

Specific Business Tax

Tax Payer
Businesses that are subject to SBT

· Commercial banks and similar businesses

· Insurance companies (Life insurance and Non-life insurance)

· Financial securities firms and credit foncier business

· Sales on the stock exchange

· Sales on non-movable properties

· Pawn shops

Principle
SBT was introduced in 1992, when Business tax was canceled, to cover businesses that are not under VAT. However, specific business may be subject to both SBT and VAT if its operation related to VAT.


The SBT is computed on the monthly gross receipt at various rates, i.e. from 0.1% to 3%, up to the type of specific businesses.

Filing
The Revenue Code requires SBT to be filed within fifteenth day of following month; except for sales on non-movable properties, tax will be withheld by Land Department at the time of recording registration of rights and juristic act. 

Is head office expense deductible in calculating net profit/loss? 

Head office and its branch are considered one juristic person. The expenses which are allocated from head office to branch in Thailand are prohibited expense items or non-deductible expense. However, the expenses may be allowable if they can be proved to the Revenue Department that they are made for the purpose of supporting services or R&D directly and exclusively benefited to the business in Thailand. The Revenue Department may require supporting documents/evidences to consider whether expense items and price are acceptable. 

What countries have Bilateral Tax Agreement with Thailand?

Bilateral Tax Agreement is only effective with income Tax, which in Thailand covers Capital Gain Tax. To avoid income to be taxed on twice from two countries due to Residence Rule and Source Rule, Thailand has Double Taxation Agreement with following countries;

Norway, Denmark, German, France, Singapore, Netherlands, South Korea, Italy, Belgium, Pakistan, Britain and North Ireland, Indonesia, Malaysia, Philippines, Poland, Canada, Austria, Finland, India, Republic of China, Hungary, Japan, Australia, Sweden, Sri Lanka, Vietnam, Czechoslovakia, Israel, South Africa, Switzerland, Romania, United State, Laos, Moriches, Luxemburg, Bangladesh, Nepal, Spain, New Zealand, Uzbekistan

ACCOUNTING AND AUDIT REQUIREMENTS
When should the account be prepared?

The first account closing is within 12 months from the date of its registration and, thereafter, the accounts should be closed every 12 months. In case of the close date being identified in the memorandum, the company has to close the account as stipulated in the memorandum. 

How can books of accounts be arranged to comply with the standard?

Firms must keep books and follow accounting procedures specified in the Civil and Commercial Code, the Revenue Code and the Accounts Act. Documents may be prepared in any language, provided that a Thai translation is attached. 

The account and other relating documents should be kept at the office or the place of usual manufacturing or the place used to keep goods or at the office at least 5 years from the closing date. The Director-General, if necessary, as approved by authorized minister can order to keep the account and the relating documents at minimum of 5 years but not exceeding to 7 years.

What is accounting principles?

Generally the basic accounting principles practices comply with GAAP (generally accepted accounting methods). The Institute of Certified Accountants and Auditors of Thailand is the authoritative group promoting the application of generally accepted accounting principles. Thailand GAAP are similar to International Accounting Standard (IAS).

Any accounting method, which is adopted by a company, must be used consistently and may be changed only with the approval of the Revenue Department. Certain accounting practices which may be noted include depreciation, statutory reserve, stock dividends, consolidation, and accounting for pension plans. 

What is the requirement and standard of auditing?

Audited financial statements of juristic entities must be certified by a Certified Public Accountant (CPA) and submitted for each accounting year to the Revenue Department within 150 days of the end of the fiscal year and to the Commercial Registration Department within 5 months of the fiscal year end.

Auditing standards conforming to international auditing standards are, to the greater extent, recognized and practiced by CPA in Thailand.

WORK PERMIT AND VISA REQUIREMENTS
What class of visa should foreigners who intend to work in Thailand obtain?

Foreigners coming to work in Thailand enter Thailand must obtain non-B visa (a class of non-immigrant visa) and their family, if any, is required to obtain non-O visa prior to entering Thailand.

What benefits will non-immigrant visa holders receive?

The holder of non-immigrant visa is eligible to, other than issuance of a Work Permit, temporary visa renewal while issuance of a long-term annual visa is being processed. In addition, by holding non-immigrant visa, the foreigner is entitled to apply for a multiple re-entry visa to Thailand or permanent residence in Thailand. 

What are criteria used for considering approval of work permit?

Under the Alien Occupation Law, all foreigners prior to beginning the work must obtain Work Permit. Foreigners who are applying for work permit must hold non-immigrant visas (i.e. non-B). In approving work permit application, the immigration officials consider many factors including:

· Whether the position applied is consistent with the resume/ work experience and education. 

· Whether the position applied is allowed for foreigners under the Alien Law. 

· Whether the salary for the position meets the minimum requirement which is imposed differently for each continent (i.e. Asia, Europe and America)

Where is the application for work permit and visa to be submitted?

The application of new/renewed work permit needs to be submitted at the Ministry of Labour or One Stop Services and the application of new/renewed visas at the Immigration Bureau or One Stop Services. 

How can foreigners extend visa & work permit?

Work Permit, which is valid only for the period of the alien’s Non-Immigration visa permits him to remain in Thailand under the Immigration law, has to be renewed annually. After the work permit extension is approved, visa may be extended accordingly. An evidence of the payment of taxes for the previous year has to be shown when an individual applies for a renewal of visa. The payment of taxes must also be in accordance with the amount of salary under the Revenue Code.  

What is requirement for foreigners staying in Thailand?

The foreigners residing in Thailand for more than 90 consecutive days, including holders of work permits and long-term visas, are required to register their address with the Immigration Bureau every 90 days. Failure to do so can result in substantial penalties.

GOVERNMENT BUSINESS INCENTIVES
To attract foreign investment, Board of Investment (BOI) provides a range of fiscal and non-fiscal incentives to investment projects that meet national economic development goals.

What projects are eligible for BOI promotion?

Generally projects eligible for BOI promotion are the projects that benefits Thailand in respect of the increase of industrial and technological capability, employment creation, basic and support industry development, foreign exchange earning, contribution to the economic growth of regions outside of Bangkok, development of infrastructure and conservation of natural resources, environmental problem reduction. 

What are the examples of government business incentives?

Non-fiscal incentives offered include, for example, guarantees against unjust competition, protection measures for the benefit of promoted projects (such as import ban), and permission to own land. As for fiscal incentives, BOI offers tax exemption or reduction of import duties on imported machinery and materials, exemption of corporate income taxes up to 8 years and reduced by 50% for 5 years after the exemption period, deduction of the project’s infrastructure installation or construction cost.

However, investment promotion privileges approved for each project varies based on the investment criteria a project is qualified. The criteria used to consider whether the suitability of a project. 

FOREIGN EXCHANGE CONTROL
Foreign exchange, which is regulated by the Bank of Thailand, has been considerably relaxed since 1990. At present, certain transactions in the Baht and foreign currency can be performed virtually without restriction, and only a few require approval from the Bank of Thailand.

What are the restrictions on importation and repatriation of funds? 

Foreign currency such as investment funds, offshore loans, etc., can be imported freely. However, such foreign currency must be sold or exchanged into Thai Baht, or deposited in a foreign currency account with an authorized bank within 7days from the date of receipt or entry into the country. 

As for any transaction involving the sale, exchange or deposit of such foreign currency in an amount exceeding US$ 5,000 or its equivalent and the submission of an application form F.T. 3 and F.T. 4 to an authorized bank is required. 

After settlements of all applicable taxes, repatriation of investment funds, dividends and profits, loan repayments and interest payments thereon may be made freely.

What are the restrictions on foreign exchange in business transaction?



Basically all foreign currency transaction must be made through foreign currency accounts opened with any authorized bank in Thailand. The transaction may be made, provided that the funds originates from abroad and the required supporting documents including the evidence showing the obligations for payment are shown to the bank.  

In case of foreign currency accounts of Thai residents, the deposit of foreign currency amount must not exceed US$ 2,000 per day and the total daily outstanding balances in all accounts must not exceed US$ 5 million for a juristic person and US$ 500,000 for an individual. 

For import payments, importers may freely purchase or draw foreign exchange from their own foreign currency accounts without requirement of approval from the Bank of Thailand, but must submit form F.T. 2 to customs. Nevertheless, when importing goods are valued at more than 500,000 Baht or its equivalent per transaction, the Bill of Lading must also be submitted together with F.T. 2. 

Exporters are free from any foreign exchange transactions. Proceeds of exports valued at more than 500,000 Baht or its equivalent per transaction must be received in Thailand within 120 days from exportation and must be surrendered to an authorized local bank within 7 days from the date of receipt.
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